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IN THE COURT OF SUB DIVISIONAL JUDICIAL 

MAGISTRATE(M)BILASIPARA

PRESENT: Sri Bidyut Medhi,AJS

GR-1944/17

u/s 457/380 IPC.

State of Assam...................Prosecution.

      -vs-

          Samir Kirtania............Accused

Ld. Advocates:

For the prosecution,Md. Rasidul Islam Ld. APP.

For the accused: Abdul Mannan Sarkar & Tapa Ghose,  Ld. Advocates.

Date of charge-sheet: 28.12.17

Date of Evidence: 25.01.18

Date of Argument: 29.01.18

Date of Judgment: 01.02.18

                               JUDGMENT

Brief fact of the case

1. This case has arisen out an FIR filed by Raju Karmakar alleging

that on 27.11.17 at night one unknown theft trespassed into his

electronic shop from the back door and stole one TV, 17 nos of

mobile handsets, cash of Rs.15,000/, other electronic items, some

jewelleries  etc. He has also alleged that the thief had stolen the

ornaments  adorning  the  goddess  Kali  statue  of  his  neighbour

Partha  Das.  That  apart  the  accused  person  also  stole  some

jewelleries  from the  jewellery  shop of  Pijus  Karmakar  and Siva
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Karmakar.  On that  matter  when he informed police,  the  police

arrested the accused Samir Kirtania who lead to the discovery of

the stolen items in his house. Hence, this case.
2. After registering the FIR police investigated into the case and filed

charge sheet U/S 457/380 IPC against the accused person.
3. Since his arrest the accused person remained in custody and his

trial  continued  as under trial  prisoner.  After taking cognizance

charge  has  been  framed  u/s  457/380  IPC  against  the  accused

person and the same was read over and explained to him to which

he pleaded not guilty and claimed to be tried. 
4. After  the  evidence  from  the  prosecution  examination  under

section 313 Cr.P.C. has been recorded.

Points for determination

1. Whether  the  accused  person  has  committed  offence  of

lurking house  trespass  by  night  by  entering  into  the

building in possession of the informant and other persons

used  as  a  place  of  custody  of  electronic  items  and

jewelleries  and  place  of  workshop  for  the  purpose  of

committing theft?
2. Whether  the  accused  person  has  committed  theft  in  the

building,  place  of  worship  and  shop  used  for  custody  of

stolen items?

Decision discussion and reasons thereof

5. The  prosecution  has  examined  as  many  as  eight  witnesses  in

support  of  the  allegation  which  includes  Raju  Karmakar  the

informant, Partha Das, Naresh Karmakar and Pijus Karmakar from

whose  possession  the  accused  person  had  stolen  the  alleged

electronic  items,  ornaments  and  jewelleries,  three  independent

witnesses and Investigating Officer.The prosecution has exhibited
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the FIR as Exhibit-1, three seizure lists as Exhibit-2, 3 and 4 and

charge sheet as Exhibit-6.
6. Before  going  to  the  argument  and  the  actual  analysis  of  the

evidence given by the prosecution let me delve into the relevant

portion  of  the  evidence  given  by  each  of  the  prosecution

witnesses.
7. PW.1 Raju Karmakar, the informant in his evidence has stated

that he has a electronic shop at Sapatgram Railway Station Road

which is adjacent to his residential house. He has alleged that on

27.11.17 at night someone entered into his shop and stole some

of  the  electronic  items  including  a  numbers  of  mobile  phones

which he came to know in the next day of morning i.e. 28.11.17.
8. He  has  further  alleged  that  he  came  to  know  some  of  the

belongings of Kali Mandir of Partha Das and the jewellery shop of

Pijus  and  Noresh  Karmakar  were  also  stolen  in  the  night.

Immediately he informed the police about the incident.  At 9.00

A.M. police called him and told that they had apprehended one

theft and some of the items were recovered upon which police

asked him to identify those items. He rushed to the house of the

accused person where the police recovered those items he found

the stolen TV, mobile phones etc there. PW.1 has exhibited the FIR

as Exhibit-1 and Exhibit-1(1) is his signature. Further, Exhibit-

2,3 & 4 are the seizure lists and Exhibit-2(1), 3(1) & 4(1) are

his signatures.
9. In his cross-examination PW.1 has stated that the accused person

had visited his shop several times to purchase mobile. He has also

stated that neither has he seen the occurrence nor did he take the

names of other persons before the police. He has reiterated in the

cross-examination that the accused person has stolen one Sony

TV and numbers of mobile phones.
10.PW.2, Partha Das in his evidence has stated that on 27.11.17 he

was  at  railway  duty  at  Fakiragram  Railway  Station.  Next  day

morning  at  5.30  A.M.  his  wife  told  him that  the  ornaments  of
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residential  Kali  Mandir  have been stolen. Immediately he made

phone  calls  to  some  local  people.  After  reaching  his  home he

found  that  the  jewellery  shop  of  Pijus  Karmakar  and  Naresh

Karmakar were also stolen. He also told that at 9.00 A.M. police

telephoned him and told him that one thief has been nabbed and

police asked others  to identify his stolen items. Accordingly  he

went to the house of the accused person and found silver chain,

bangles etc.  which were adorning goddess Kali  statue.  He also

stated some jewelleries of the jewellery shops were also found at

the house of the accused person. He has exhibited Exhibit-3 as

the seizure list and Exhibit-3(2) as his signature.
11.In his cross-examination he has stated that he has not filed any

separate FIR.
12.PW.6 Naresh  Karmakar in  his  evidence  has  stated  that  on

27.11.17 at night there was a theft at his landlord’s Kali Mandir.

His landlord had telephoned him to come to his house to see if

there was  any theft.  After  reaching his  house he saw that  the

ornaments of the Kali Mandir were stolen. He also found that the

jewelleries of Pijus, his and the electronic shop of Raju Karmakar

were  also  stolen.  After  some  time  police  informed  that  the

accused  person  has  been  arrested  and  the  stolen  items  have

recovered.
13.PW.7 Pijus  Karmakar in  his  evidence  has  stated  that  on

27.11.17 at night there was a theft at Naresh Karmakar's jewellery

shop, Raju's electronic shop, at temple of the Partha Das and at

his jewellery shop. He has alleged that the accused person had

stolen the repairing items valued Rs.5-6 thousand from his shop.

He has stated that the accused person had entered his shop from

the ceiling of the shop of Naresh Karmakar. Later police recovered

those items from the possession of the accused person house.
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Evidence of Independent Witnesses

Prosecution  has  examined  as  many  as  three  independent

witnesses.

14.PW.3 Arup Dey @ Bumba Dey in his evidence has stated that

on 27.11.17 at night there was a theft at Mandir of Partha Das and

the shop of Pijus 
Karmakar and Naresh Karmakar. On 28.11.17 morning Partha Das

telephoned him and asked to  move to  his  house  and check  if

there was any theft in his temple. Reaching his house he saw the

s adorning the Kali Maa were stolen. Later he came to know the

jewelleries  from the shop of  Pijus  and Naresh Karmakar's  were

also stolen. He further stated that after some time police informed

them that from the possession of the accused person the stolen

items have recovered. Accordingly, they rushed to the house of

the accused person where they found all the stolen items.
15.In his cross-examination he has stated that he has gone to the

house of the accused person at the time of seizure of the items.
16.PW4, Badal  Karmakar in  his  evidence  has  stated  that  Raju

Karmakar is his elder brother. On 27.11.17 he had gone to home

after closing the shop. The next morning he saw that door of his

brother shop was broken and many electronic items were stolen

including TV, mobile and other items. Later he came to know that

the  Mandir  of  Partha  Das,  jewelleries  from  the  shop  of  Pijus

Karmakar  and  Naresh  Karmakar  were  also  stolen.  He  further

stated  that  on  the  basis  of  the  information  received  from the

police he found those stolen items at the house of the accused

person.
17.PW.5 Ratan Seal in his evidence has stated that he know both

the informant and the accused person. One and half month ago

he came to know that there had been a theft in some of the shop

of  the  informant  and  other  persons.  Later  he  went  there  and

signed on the seizure list.
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Evidence of Investigating Officer 

18.PW8, I/O, Lonko Ray in  his evidence has stated that  he had

been working Sapatgram Police Station on the day of occurrence.

He has stated that on the basis of the information received from

Raju Karmakar he made a GD Entry No.572 and rushed to the spot

along with S.I. Habibar Rahman. He has stated that on the basis of

some information of independent sources and the fact that the

accused person was previously involved in theft, he made search

in the house of the accused person and found the stolen items

there. He has exhibited extract copy and GD entry as  Exhibit-5

and Exhibit-5(1) is the signature of S.I. Habibar Rahman. He has

further  stated  that  accordingly  seized  the  items  from  the

possession  of  the  accused  person  and  took  statement  of  the

witnesses. He exhibited Exhibit-2,3 & 4 as the seizure lists and

Exhibit-2(3), 3(3) and 4(3) are his signatures. After completion

of the investigation he filed charge sheet u/s 457/380 IPC. He has

exhibited the charge sheet as  Exhibit-6 and Exhibit-6(1) is his

signature.

Argument from both sides

19.The learned counsel for the defence side Abdul Mannan Sarkar in

his  argument  has  submitted  that  the  prosecution  has  abjectly

failed to prove the case of the accused person beyond reasonable

doubt.  The  learned  counsel  has  submitted  that  there  is  no

evidence  to  prove  that  the  accused  person  had  stolen  those

items. There is no eye witness as such to prove the theft. The

learned counsel further submitted that the witnesses had gone to

the place of seizure after the police had allegedly seized those
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items  from the  house  of  the  accused person.  It  creates  grave

suspicious as to why police did not take any person before the

alleged recovery of the items were made. The learned counsel has

emphasised that for discovery and search of the items, the proper

procedure is to do it in presence two panch witnesses. But the

police has failed to observe the same creating serious doubt on

the genuineness of the search. Under such circumstance although

all the witnesses have stated that the alleged stolen items have

been recovered from the possession of the accused person such

evidence cannot be believed.
20.From  the  prosecution  side  learned  APP  Rasidul  Islam in  his

argument has submitted that the submission made by the learned

counsel from the defence side is just to mislead the court. It is the

part of police investigation to investigate and recover the items

on the basis of the clue and information that they get. The learned

APP has submitted that the I/O in his evidence has already clearly

stated  that  the  accused  person  was  involved  in  several  theft

earlier and on the basis of suspicion they searched the house of

the accused person and found the stolen items there. The learned

APP submitted that no doubt the perfect produce is to commence

search  in  presence  of  panch  witness  but  the  same  can't  be

expected when it is made in a random and arbitrary manner, and

when police chance upon the stolen items. There is no irregularity

on the part of police with regard to seizure made. 
21.Learned  APP  has  further  submitted  that  the  defence  counsel

should  have  pointed  out  it  to  find  sink  in  the  armoury  of  the

investigation process. The learned counsel emphasised neither in

his submission nor from any cross-examination did the defence

side extract anything which would caste any doubt on prosecution

evidence. The learned APP concluded the submission saying that

the  evidence  of  the  prosecution  witnesses  are  coherent  and

uncontroverted.  The  circumstance  with  regard  to  arrest  and
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recovery of the items from the possession of the accused person

clearly shows he is the one who had stolen the alleged items and

therefore, he can safely be convicted.

Appreciation and finding

22.In the light of the evidence given by the prosecution side and the

argument put  forwarded by  both sides,  let  me make a  critical

analysis of the culpability of the accused person.
23.From the evidence  given by the prosecution side the following

facts have been conclusively established or it  can be said that

there is no doubt it. Firstly, on 27-11-17 night there was theft in

the shop of Raju Karmakar, Pijus and Naresh Karmakar and in the

Kali  Temple of  Partha Das.  Secondly,  all  the stolen items have

been recovered.
24.The learned counsel from the defence side has only disputed the

search  and  subsequent  recovery  of  the  stolen  items  from the

possession of the accused person on the ground that the search

was  not  made  as  per  prescribed  rule  and  procedure  casting

serious doubt on the genuineness of it. 
25.In this regard it  is  stated that indeed the proper procedure for

making search can be summed up in the following
1. It  should  be  made  at  least  in  presence  of  two  respectable

witnesses of the locality. 
2. The search shall be conducted in their presence and the list of

things seized should be signed by witnesses. 
3. The occupant of the place or his representative shall be allowed

to be present during the search and a copy of the search list

signed by the witnesses shall be given to him. If the occupant is

not willing or fails to be present to attend the search, make a

record of it in the search list and the case diary.
4. Before  the commencement  of  the search,  the person of  the

Police officer and the witnesses should be searched,  so that

Typed by me

Bidyut Medhi

SDJM(M), Bilasipara



State of Assam                                                                                    Page 9 of 13
vs
Samir Kirtania

there  may  not  be  suspicion  of  something  extraneous  being

planted in the house or the place to be searched.
5. Before entering the premises to be searched, the exterior of the

place  shall  be  inspected  to  see  whether  facilities  exist  for

introducing property from outside. 
6. Record the number of the house and other particulars including

the occupant’s name parentage and occupation.
7. Mention clearly in the search list every item of property seized,

the  exact  place  where  it  was  found  and  how  and  by  what

means it was taken out from that place.
8. A search list shall be prepared on the completion of the search

in  quadruplicate,  all  the  copies  being  signed  by  the  Police

officer making the search and the witnesses to the search. 
a) One copy will be handed over to the owner or occupant of

the house.
b) Second copy should be sent to the Magistrate and the
c)  Third  copy  should  be  sent  with  the  case  diary  to  the

superior officer to whom case diaries are sent. 
d) The fourth copy will form the station record. 

26.Investigating  officers  not  following  the  above  mentioned

guidelines,  in  ideal  situation,  would  commit  serious  mistake

creating  lacuna  in  the  investigation.  However,  it  would  be  too

much to expect that investigating officer would be strictly able to

follow the rules for making search in all situations to come. There

may be an eventuality in which the investigating officer chance

upon stolen item before they could inform any person as witness

and who are to be called subsequently in such a case. No doubt

initiating  a  search  without  Panch  witness  would  create  a

procedural  lacuna  but  same  cannot  discard  the  entire  search

process altogether if there is no substantive ground to disbelieve

the officer. A investigating officer under special circumstance may

have to  carry  out  search  by  deviating  a  little,  not  suggestible

though, from the rules laid down.
27.In the instant case in hand, from the evidence of the prosecution

witnesses it has become clear that the investigating officer after
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discovering  the  stolen  items,  allegedly  shown  by  the  accused

person, as per the evidence of IO, called the informant and other

persons  and  in  their  presence  the  items  were  seized.  The

evidence given by all the witnesses are coherent and impeccable.

Neither do the circumstance of the search nor is there anything in

the  cross  examination  to  suggest  foul  play  on  the  part  of  the

investigating officer. Moreover, it is difficult to believe that anyone

would  plant  a  case  against  the  accused  keeping  such  a  huge

numbers of items in his house in broad daylight. Therefore, the

submission made by the learned defence counsel is not tenable in

this case.
28.That being the situation, the fact of theft being not disputed, it

becomes clear that that the accused person had stolen the seized

items from the possession of the informant and others.

findings

29. In order to establish the offence of theft in dwelling

house which is enshrined under first part section 380 IPC

the following ingredients has to be established.
a) That the accused person had dishonest intention
b) With that intention had moved the bag.
c) From the possession of the informant.
d) Without his consent.
e) Either from the dwelling house or from the house which is kept

for custody of property.
30.From the uncontroverted evidence given by the prosecution side,

it has already become clear that the accused person had taken

away the stolen properties from the possession of the informant

and the other persons without their consent from their house in

which the stolen properties were kept. As regards the dishonest

intention the fact that it was stolen at night breaking open the

door of the shops clandestinely, it becomes clear that the accused

person had dishonest intention to take the property away. 
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31.Hence all the ingredients of theft in dwelling house under section

380 IPC has been proved. 
32.Similarly, since the properties had been stolen by breaking open

the backdoor which has been proved by the evidence of all the

witnesses and by Exhibit  2,  reflecting the seizure the lock and

hinge of the shop of the informant the offence of housebreaking

at night as enshrined under section 457 IPC has been also proved.
33.Thus  all  the  ingredients  of  theft  in  dwelling  house  and  house

breaking  at  night  under  section  380/457  IPC  has  been  proved

beyond reasonable doubt. 

CONSIDERATIONS UNDER PROBATION OF OFFENDERS ACT

34.From the discussions and decisions made above it is seen that all

the  accused  persons  have  been  found  guilty  under  section

380/457 IPC.
35.It has been proved that the accused person has committed the

theft by breaking open the unattended shop of the informant and

others.  It  has  been  also  found  that  the  accused  person  has

committed offence of housebreaking at night in a frenzied manner

in several houses in the same night one after another. It was done

in a complete meticulous manner with the skill hand of a habitual

offender. Such kind of offence indeed falls under the category of

serious nature. Any lenient view against such an offender would

not  only  frustrate  the  effected  persons  but  also  send a  wrong

message  to  the  society.  It  would  be  a  morale  booster  for  a

criminal  to  get  indulged  into  such  activities  if  set  at  large

considering him under probation of offenders act.
36.Therefore, I  am of the conscious view that the accused person

does not deserve to be considered under this act.

SENTENCE HEARING
37.I  have  heard  accused  Samir  Kirtonia  on  the  question  of

sentencing. The accused person has submitted that he is a poor

person and his entire family members are dependent on him. He
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has also pleaded that he would not repeat any such thing in the

future.

ORDER
38.The  accused  person  has  been  found  guilty  of  offence  under

section 380/457 IPC.
39.Accordingly the accused person is convicted for committing the

offence under section 380/457 IPC.
40.Considering  the  nature  of  offence  and  the  discussions  made

above accused person is sentenced to an Rigorous imprisonment

of 2(two) years for commission of offence under section 457 IPC

and  another  period  of  2(two)  years  for  commission  of  offence

under section 380 IPC and a fine of Rs 5000/-(five thousand) in

default  of  which  another  imprisonment  of  4(four)  months.  The

aforementioned imprisonment shall  run consecutively  one after

another.
41.Given under my hand and seal of the Court on this 1st February,

2018.
42.Give a free copy of the judgement to the accused persons.

Bidyut Medhi

(SDJM-M, Bilasipara) 

Appendix

Prosecution witnesses:

1. PW1: Raju Karmakar.
2. PW2: Partha Das .
3. PW3: Arup Dey.
4. PW4: Badal Karmakar.
5. PW5: Ratan Seal.
6. PW6: Naresh Karmakar.
7. PW7: Pijus Karmakar.
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8. PW8: The investigating officer.

Exhibits of the prosecution:

1. Exhibit 1: The FIR.
2. Exhibit2,3, & 4: Seizure lists.
3. Exhibit 5: Extract copy of GD entry.
4. Exhibit 6: Charge- Sheet.

Bidyut Medhi

(SDJM-M, Bilasipara) 
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